THE COMPETITIVE BID LAW

The Supreme Court has repeatedly held that the most important requirement of the competitive bid law is the good faith of the officials charged in executing the law.  See, e.g. White v. McDonald Ford Tractor Co., 287 Ala. 77; 248 So.2d 121 (1971).  The attorney general frequently echoes this principle of law.
The competitive bid law applicable to counties begins at Code of Alabama 1975, § 41-16-50.  

APPLICABLE PURCHASES

Equipment and Labor

Code of Alabama 1975, § 41-16-50(a) provides that all expenditures of funds made by local governmental entities (including 9-1-1 districts) for the following purchases involving $15,000 or more "shall be made under contractual agreement entered into by free and open competitive bidding, on sealed bids, to the lowest responsible bidder":  

a. Labor, services, work, 

b.
Purchase of materials, equipment, supplies, or other personal property, and

c.
Lease of materials, equipment, supplies, or other personal property where the lessee is, or becomes legally and contractually bound to pay $15,000 or more. 

· “Like-item” purchases must be considered in aggregate, and if year’s purchases will exceed $15,000, all such purchases must be bid.  AG’s Opinion # 2003-098.
· When “like-item” purchases exceed $15,000 in a year due to unforeseen circumstances, there is no violation of the bid law.  AG’s Opinion #2003-098.
Real Property

The competitive bid law does not apply to the sale or lease of real property.  See, AG’s Opinion # 88-323.

Public Works Contracts

The competitive bid law does not apply to public works contracts (i.e., contracts for construction, renovation, or repair of roads, bridges, buildings, or other structures).  

Public Funds

Where there is no expenditure of public funds, the bid law does not apply.  
· Where funds are transferred to a governmental entity from a private source, they become public funds.  AG’s Opinion # 2004-223.
· The granting of an exclusive right constitutes an exchange of consideration by the parties involved and must be let by competitive bid even where there is no apparent expenditure of public funds. AG’s Opinion # 99-158.  See, also, Constitution of Alabama of 1901, Article 1, § 22 prohibiting exclusive or irrevocable grants of special privilege.
EXEMPTIONS 

Exemptions from Bidding

Pursuant to Code of Alabama 1975, § 41-16-51(a), the competitive bidding requirements of the law shall not apply to any of the following
:

· Utility services, the rates for which are fixed by law, regulation, or ordinance.  .

· Contracts for services of individuals possessing a high degree of professional skill where the personality of the individual plays a decisive part.  

-- Attorneys, architects, engineers, CPAs, etc.  

-- Code of Alabama 1975, § 41-16-70 et seq., sets out specific procedures for the procurement of professional services for any contract with the state.  This provision does not apply to local governments.  
· The purchase of insurance.

· Contracts for fiscal or financial advice or services.  

· Computer and word processing hardware where it is only compatible type with that already owned by the entity.  See, AG’s Opinion ## 99-245; 99-139; and 91-282.
· Custom computer software.

-- That which requires “substantial creative work by a professional/vendor to comply with unique specifications”.  AG’s Opinion ## 94-023, 99-245.

-- Software is “custom” if it is built or made according to specifications of buyer.  AG’s Opinion ## 2002-206; 99-139; 94-023; and 91-371. 
· Contractual services and purchases of commodities for which there is only one vendor or supplier.  

· Contractual services and purchases of personal property which by their very nature are impossible to award by competitive bidding.
· Purchases related to, or having an impact on, security plans or the security or safety of persons, structures, facilities, or infrastructures.  

· Purchases of goods through NACo’s U.S. Communities if the item:

1. has been bid through a process approved by Examiners of Public Accounts
2. the item is not available from state bid list at a lower price

3. the item is purchased from an Alabama vendor if one is available
-- This exemption is not available for the purchase of goods for which a service or service contract is necessary to utilize the goods

-- This exemption is available to all local entities which must comply with the competitive bid law.  AG’s Opinion # 2007-011.
Exemptions from the Act
Code of Alabama 1975, § 41-16-51(b) exempts certain purchases from all provisions of the competitive bid law.  Some of these are:
· Purchases where price is already regulated and established by state law.

· Contracts for the purchase, lease, sale, construction, installation, acquisition, improvement, enlargement, or extension of plants or other facilities or any machinery, equipment, or furnishings designed or intended for lease or sale for industrial development.  See, AG’s Opinion  # 85-380.

· Contracts for the construction and equipment of buildings for municipal public building authorities under Code of Alabama 1975, § 11-56-1 et seq.

-- There is no exemption for county building authority created under Code of Alabama 1975, § 11-15-1 et seq.

-- These contracts would also be exempt from public works law.  See, AG’s Opinion ## 99-218 and 99-224.  
· Purchase of equipment or supplies for normal and routine operation of waterworks, sewer, gas, or electric system owned by counties or other governmental instrumentalities where no part of the operating expenses during the current fiscal year have been paid from tax revenues.  See, AG’s Opinion # 95-096.
· There are also exemptions for certain public corporations and entities found in the statute authorizing the creation of such corporations and entities.  

Emergencies

Code of Alabama 1975, § 41-16-53 provides that in case of an emergency affecting public health, safety, or convenience, contracts may be let without public advertisement to the extent necessary to meet the emergency. 
· This exemption does not eliminate the sealed bid requirement
· The emergency must be declared in writing by the awarding authority, setting forth the nature of the danger involved in delaying the award (see, AG’s Opinion # 2000-75) and
· The action and the reasons therefore shall immediately be made public by the awarding authority.
Examples 

· Supreme Court rejected a claim that a contract fell under the emergency conditions exception due to: (i) length of time of the negotiations; (ii) fact that there was no compliance with the requirement to declare the emergency in writing and make the agency’s actions public; and (iii) fact that provision for emergencies under the bid law dispenses with the requirement of public advertising, not competitive bidding.  

· Where awarding authority has terminated a contract for default, the surety has failed to honor its obligations under the performance bond, and the wall cavities on the projects (where roofs are not completed) are exposed and contain water, awarding authority can make good faith judgment to exercise the emergency provisions.  AG’s Opinion # 85-35.  See, also, AG’s Opinion # 96-113.
· A previous purchase cannot be treated as an emergency purchase at the present time in order to save a contract which would be void because of noncompliance with the competitive bid law.  AG’s Opinion # 83-426.
· Contracts to repair damage caused by hurricane may be let on emergency basis where immediate action required to prevent deterioration to property (i.e., roofs, broken windows, damaged exterior walls, utilities).  AG’s Opinion # 80-122. 

· Oil and hazardous material discharges or spills would constitute an emergency affecting the public health, safety, or convenience.  AG’s Opinion # 79-427.
In addition to this provision, Code of Alabama 1975, § 31-9-10 requires each county to establish a local emergency management organization, and grants special powers and authority in a disaster.  Section 31-9-10(b)(5), provides that, in the event of a disaster as described in Code of Alabama 1975, § 31-9-2, the governing body can “waive procedure and formalities otherwise required by law” for public works projects, contracts, etc.  This is broader power than that allowed under § 41-16-53, but also has much more limited application.

Contracts between Governmental Entities
Although this issue is not specifically addressed in the statute, the attorney general has consistently held, in opinions dating back at least as far as the late 1960’s, that the competitive bid law does not apply to contracts for goods or services between governmental entities of the state, including counties and municipalities.  See, e.g., AG’s Opinion # # 2008-093; 96-271 and 91-131. 
Construction Equipment Purchases

Code of Alabama 1975, § 41-16-52 provides a limited exception to the provisions of the bid law for the repair and/or lease of certain heavy-duty off-highway construction equipment with a gross vehicle rating of 25,000 pounds or greater.
· The exemption applies to road construction and compaction machinery for the exclusive use of county/municipal highway, street, and sanitation departments.

· The exemption applies to all expenditures of funds involving not more than $15,000 for repair and repair parts.

-- Exemption applies to each repair incident.  
· Exemption also applies to the leasing of heavy equipment involving a rental of not more than $5,000 a month per vehicle or piece of equipment not to exceed $15,000 a month for all vehicles or equipment leased by the governing body.

BIDDING REQUIREMENTS

Requests for Proposals/Specifications

There is no Code provision specifically addressing preparation of requests for proposals or specifications for bidding purposes.  However, there are cases and attorney general’s opinions on this subject.

· Awarding authority may designate a special product covered by patent or only manufactured by one bidder, but where the specifications are so worded that they are really a particular bidder’s specifications, the bidding is invalid and unlawful unless the matter comes within the exception noted.  

· If specifications are so framed as to preclude free and full competition, the contract is void whether or not there was a bad motive or intent. 

· A bad motive, fraud, or gross abuse of discretion will impair an award whether made with specifications which are quite general or very precise.  

· While awarding authority cannot draw bid specifications narrowly just to ensure that only one bidder will meet those specs, they can impose any specifications that are reasonably related to the job, program, or function to be performed by the bid items.  

· Awarding authority may use a particular brand name in specifications to indicate a level of quality and if a bidder may submit a bid equal to or better than the brand name used in the specifications.  

· Awarding authority cannot limit vendors to whom a request for proposal will be sent.
· It is permissible to request alternative bids based on different specifications and determine which alternative is in the awarding authority’s best interest regardless of which alternative produces the lowest bid.  

· All bids must be in writing.  
Life Cycle Costs -- Code of Alabama 1975, § 41-16-57(c)
Beginning January 1, 2009, an awarding authority may consider “life cycle costs” in making its determination of who is the lowest responsible bidder.  This means that the authority may consider the expected life of the items that can be ascertained from industry recognized and accepted resources.

· Notice that “life cycle costs” may be utilized in determining the lowest responsible bidder must be included in bid specs
· Awarding authority must follow procedures established by the Examiners Office

Sole Source – Code of Alabama 1975, § 41-16-57(b)

The awarding authority may not specify use of materials or systems by a sole source unless:
· It can document to the satisfaction of State of Alabama Building Commission that the “sole source” product is of an indispensable nature, that all other viable alternatives have been explored, and that only this product or service will fulfill the function;

· It has been recommended by the architect or engineer who also documents that there is no other product available, that it is of an indispensable nature, and why; and 

· All information substantiating the use of the sole source specification is documented and in the project file.

Advertising – Code of Alabama 1975, § 41-16-54(a)

All proposed purchases in excess of $15,000 shall be advertised by:

· Posting notice on a bulletin board maintained outside the purchasing office. 

· Sending notice by mail to all persons, firms, or corporations who have filed a request in writing that they be listed for solicitations on bids for the particular items that are set forth in the request. 

-- Entity cannot limit number of vendors to send a request for proposal.  .

-- Entity may cancel listing of anyone on the bidders list who fails to respond to any solicitation for bids after receipt of three solicitations.  

-- If bidder participates in collusion, he or she will be disqualified from submitting bids on future purchases.  

· In any other manner as may be determined.

Time Frames – Code of Alabama 1975, § 41-16-54(a)
The awarding authority can establish reasonable time frames for submitting bids.

BIDDERS REQUIREMENTS

Sealed bids – Code of Alabama 1975, § 41-16-54(b)
All bids shall be sealed when received. 

· Bids cannot be received or accepted by telephone.  AG’s Opinion # 83-199.

· A faxed bid does not meet the requirements of the statute because it is not sealed.  AG’s Opinion # 91-016.

Bid Bond – Code of Alabama 1975, § 41-16-50(c)
A bid bond may be required by the awarding authority.  However, under the 2008 amendments to the law, a bid bond is no longer required for contracts exceeding $10,000.

· Failure to submit proper bond is a ground for disqualifying the bid where it is required in specifications.  

· The bidder must be the principal on the bond.  

· The bid bond remains in effect until the contract is executed.   

· The bid bond should be for an amount which would protect the awarding authority against a change of status involving substantial damages, loss, or detriment.  

· An irrevocable letter of credit may be accepted as the bid bond.  

· The awarding authority may not require a certified check in lieu of a bid bond but it may accept one if it chooses and the bidder wishes to use a certified check.  

· The bid law does not state at what point of the bid process bid bond must be supplied, but if bid specifications state the bond must be included with the bid, a bid without a bid bond is nonresponsive and cannot be considered.  
·  If specs do not specify when bid bond is to be furnished, failure to include it at bid opening can be waived as minor informality.  

Compliance with Bid Requirements
There is no statutory provision specifically addressing compliance with bid requirements.  There are a few attorney general’s opinions.

· Whether failure to comply with the terms of invitation to bid is minor irregularity is a factual determination to be made by the awarding authority.  AG’s Opinion # 97-281.

· Low bidder may be given opportunity to comply with specifications in the awarding of the contract, but there should not be any material alterations in the bid after it is opened to comply with specifications.  AG’s Opinion # 92-397.

· A bidder who previously withdrew bid may rebid on same contract if all bids on the original contract are subsequently rejected and contract rebid, provided there is no fraud or collusion.  AG’s Opinion # 2002-246.

· If bid specs do not state when bid bond to be presented, failure to include with bid can be waived as minor informality if presented later.  AG’s Opinion # 2003-196.
Opening Bids -- Code of Alabama 1975, § 41-16-54(b) 
All bids shall be opened in public at the hour stated in the notice.  

· Original bids and all documents pertaining to the award shall be retained for seven years and shall be open to public inspection.  See, AG’s Opinion # 95-010. 

AWARD OF CONTRACT
Lowest Responsible Bidder - Code of Alabama 1975, § 41-16-57(a)
The contract award shall be made to the lowest responsible bidder, determined by taking into consideration the following:

a. The qualities of the commodities proposed to be supplied, 

b. Their conformity with specifications, 

c. The purposes for which required, 

d. The terms of delivery,

e. Transportation charges, and 

f. Dates of delivery
· The awarding authority may consider bidder’s integrity.  

· Quality is consideration when determining responsibility of the bidder, and it is appropriate to look at size, experience, lack of equipment, and other resources.  

· Awarding authority may consider quality of the materials as well as their adaptability to the particular use required.  

· The use of insider information, as well as the possibility or perception of use of insider information, is a factor that the awarding authority may use in determining the responsibility of a vendor.  

· A bid accepted in error as the lowest responsible bid is null and void and the awarding authority, upon discovery of the error, may accept the lowest bid and award the contract to that bidder.  

· A conviction and bar by a federal agency are factors which may be considered in determining if a bidder is responsible.  

Life Cycle Costs -- Code of Alabama 1975, § 41-16-57(c)
Beginning January 1, 2009, an awarding authority may consider “life cycle costs” in making its determination of who is the lowest responsible bidder – in other words, the expected life of the items that can be ascertained from industry recognized and accepted resources.

· Notice that “life cycle costs” may be utilized in determining the lowest responsible bidder must be included in bid specs

· Awarding authority must follow procedures established by the Examiners Office.

PREFERENCES

Alabama Preference - Code of Alabama 1975, § 41-16-57(b)
The awarding authority shall give preference to commodities produced in Alabama or sold by Alabama companies provided there is no sacrifice or loss in price or quality.  The statute does not define the term “preference” in this instance.

Local Preference - Code of Alabama 1975, § 41-16-50(a)
Prior to advertising for bids for an item of personal property, the awarding authority may establish a local preference zone consisting of either: 

i.
the legal boundaries or jurisdiction of the awarding authority,

ii. the boundaries of the county in which the awarding authority is located, or
iii. the boundaries of the Core Based Statistical Area (CBSA) in which the awarding authority is located.

If no preference is established, the boundaries of the local preference zone shall be deemed to be the same as the legal boundaries or jurisdiction of the awarding authority.
If a bid is received from a company within the local preference zone, the awarding authority may award the contract to the resident responsible bidder provided the bid is no more than 3% greater than the bid of the lowest responsible bidder.

· Local preference is permissive, not mandatory.  AG’s Opinion # 92-076.

· Preference only applies to purchase of tangible personal property and not contracts involving materials and services.  AG’s Opinion # 92-198.  

REJECTION/NEGOTIATION

Price or Quality

The awarding authority may reject any bid if the price is deemed excessive or the quality of the product inferior.  Code of Alabama 1975, § 41-16-57(c).

· Once bid is rejected, it ceases to exist, and awarding authority cannot accept the rejected bid and award the contract.  AG’s Opinion ## 96-317 and 99-008.

One Bidder

In the event only one bidder responds to an invitation to bid, awarding authority may reject bid and negotiate purchase or contract, provided negotiated price is lower than the bid price.  Code of Alabama 1975, § 41-16-50(a).  See, also, AG’s Opinion # 98-140.

Negotiation

Awarding authority may negotiate lower price with a successful bidder provided there is no change in specifications.  AG’s Opinion # 95-002.  See, also, AG’s Opinion # 96-240.

Second Lowest Bidder

Effective August 1, 2008, an awarding authority can award the bid to the second lowest bidder if the lowest bidder defaults on the contract after the award has been made, but only under the following circumstances:

· The lowest responsible bidder notifies the awarding authority in writing that he or she will no longer comply with the contract terms, or
· The awarding authority documents the default

· The second lowest bidder must agree to all terms and conditions in his or her original bid

· The award shall only be for the remainder of the original contract term
PUBLIC INSPECTON 
Code of Alabama 1975, § 41-16-57(d) requires that each record regarding the award of the contract shall be open to inspection.  The record shall indicate the successful bidder, and state the reasons for the award if not made to the lowest bidder.

CONTRACT REQUIREMENTS
Contract Term Limitations - Code of Alabama 1975, § 41-16-57(e) 
Contracts for the purchase of personal property or contractual services shall not be for periods greater than three years.  
· Lease purchase contracts may be for periods not greater than ten years. 
· This only applies to contracts which are competitively bid. 
· A public works contract is not subject to time limits.  
Contract Bond - Code of Alabama 1975, § 41-16-58
A bond for faithful performance of the contract may be required in an amount specified in the bid advertisement.  This is separate from the bid bond. 
Assignment of Contract - Code of Alabama 1975, § 41-16-59
Assignment of the contract by the successful bidder is prohibited without the written consent of the awarding authority and cannot be assigned to an unsuccessful bidder whose bid was rejected because he was not a responsible bidder.

Change Orders

The bid law does not specifically provide for change orders, but they have consistently been allowed by the attorney general’s office pursuant to guidelines it has articulated in interpreting the intent of the bid law.  AG’s Opinion ## 2000-098 and 93-105.  Change orders generally apply in public works contracts.
PROHIBITIONS/VIOLATIONS

Collusion -- Code of Alabama 1975, § 41-16-55 
Any agreement or collusion among bidders or prospective bidders to bid at a fixed price or to refrain from bidding in restraint of freedom of competition is prohibited and will:  

1.
Render the bids void.

2.
Cause the bidders to be disqualified from submitting further bids on future purchases.

3.
Be a Class A misdemeanor punishable by up to one year and/or $2000 fine.

Advance Disclosure -- Code of Alabama 1975, § 41-16-56 
Any disclosure in advance of the terms of a bid submitted in response to an advertisement for bid shall render the proceedings void and require readvertisement and award.

Splitting Contracts -- Code of Alabama 1975, § 41-16-54(d) 
Dividing a purchase or contract into parts involving $15,000 or less for the purpose of avoiding the competitive bid law is prohibited.

· All such partial contracts shall be void.
Conflicts -- Code of Alabama 1975, § 41-16-60 
No member or officer of the awarding authority shall be directly or indirectly financially interested or have any personal beneficial interest in the purchase of or contract for personal property or contractual services.  AG’s Opinion ## 2007-091 and 2007-078.  See also, Code of Alabama 1975, § 36-25-9.
· Violation is a misdemeanor punishable by up to 12 months in prison and/or fine of not more than $500.

· Anyone willfully purchasing or awarding contract shall be removed from office.

· A person is financially interested if: (i) the business is owned solely by the official and/or his or her spouse; (ii) the official owns a majority of stock in the business; or (iii) the business is a family-held corporation. AG’s Opinion # 95-164.
· This section applies regardless of intent to let by competitive bid.  AG’s Opinion ## 95-164; 91-254; 88-245; and 87-287.

· While this section would not prohibit an officer or his company from bidding on a contract with the board on which he or she serves, it would prohibit the officer from contracting with the board, with or without bidding.  AG’s Opinion # 89-198.  

· Where official donating services, there is no contractual relationship with governmental entity and no violation.  AG’s Opinion # 2000-003.
Auctions
The attorney general’s office has held that governmental entities cannot purchase items which meet the competitive bid requirements from an auction.  AG’s Opinion # 91-037.

Reverse Auction – Code of Alabama 1975, § 41-16-54(d)
Beginning January 1, 2009, an awarding authority may make purchases through a reverse auction process under procedures established by the Examiners Office.  Under this procedure, anonymous suppliers submit bids to provide designated goods or services through a designated Internet location.

· This process is only allowed where the item to be purchased is not available on the state bid list under the same terms or the price available through reverse auction is less than the price on the state bid list.
· All items purchased through reverse auction are subject to audit by the Examiners Office.

CONTRACTS VIOLATING COMPETITIVE BID LAW

Contract Void - Code of Alabama 1975, § 41-16-51(d)
Any contract entered into in violation of the competitive bid law is void.  

Felony - Code of Alabama 1975, § 41-16-51(d)
Section 41-16-51(d) also provides that anyone who violates the competitive bid law shall be guilty of a Class C felony, which is punishable by a sentence of one to ten years and/or up to a $5,000 fine. 

Substantial Compliance

Both the appellate courts and the attorney general’s office have held that in reviewing whether the competitive bid law has been followed, the contract will not be illegal and void if the awarding authority has “substantially complied” with the law.  See, AG’s Opinion # 2004-018.

AVAILABLE LEGAL ACTIONS

Injunction -- Code of Alabama 1975, § 41-16-61 
A civil action to enjoin the execution of a contract entered into in violation of the competitive bid law may be brought by any taxpayer within the jurisdiction of the awarding authority or any bona fide unsuccessful bidder.

However, an unsuccessful bidder cannot bring an action to enjoin the awarding authority from rejecting all bids and rebidding the contract or to compel the awarding authority to award the contract to him/her.  Vinson Guard Service, Inc. v. Retirement Systems of Alabama, 836 So.2d 807(Ala. 2002).
Compensatory Damages
The Supreme Court and the attorney general’s office have consistently held that legal action cannot be brought for compensatory damages (such as loss of profits) under the competitive bid law.  See, e.g., Jenkins, Weber & Associates v. Hewitt, 565 So.2d 616 (Ala. 1990); Crest Construction Corp. v. Shelby County  Board  of  Education, supra;  AG’s  Opinion # 93-297.  
However, in Springhill Lighting & Supply Company, Inc. v. Square D Company, Inc., 662 So.2d 1141 (Ala. 1995), the Supreme Court refused to state affirmatively that damages for intentional wrongful conduct in the bidding process could not be recovered and overruled the summary judgment of a trial court holding that no such action was available under the competitive bid law.

SPECIAL PURCHASING/CONTRACTING PROVISIONS

Joint Purchasing - Code of Alabama 1975, § 41-16-50(b) 
This section allows two or more local governing bodies to “provide by joint agreement for the purchase of labor, services, or work or for the purchase or lease of materials, equipment, supplies, or other personal property for use by the respective agencies.”  Purchases, contracts, or agreements made pursuant to a joint purchasing agreement shall be subject to all terms and conditions of the competitive bid law.  Under this section, each entity shall enter into similar resolutions setting forth:

i.
The categories of purchases or leases to be included;

ii. The manner of advertisement for bids and awarding of contracts;

iii. The method of payment by each participating contracting agency; and

iv. Any other matters deemed necessary to carry out the purposes of the agreement.

Each entity’s share of the expenditures shall be appropriated and paid in the manner set forth in the agreement and in the same manner as for other expenses.  Joint bidding entities may designate a joint purchasing agent who shall have the responsibility to comply with the competitive bid law.  
· The Association of County Commissions of Alabama has a joint bid program for all Alabama counties
· Several 9-1-1 Districts are also participants in the program
� For a complete listing of all items exempted, see Code of Alabama 1975, § 41-16-51(a).
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